§1002.134

(1) DD (Department of Defense) 214
Certificate of Release or Discharge
from Active Duty;

(2) Copy of duty orders prepared by
the facility where the orders were ful-
filled carrying an endorsement indi-
cating completion of the described
service;

(3) Letter from the commanding offi-
cer of a Personnel Support Activity or
someone of comparable authority;

(4) Certificate of completion from
military training school;

(5) Discharge certificate
character of service; and,

(6) Copy of extracts from payroll doc-
uments showing periods of service;

(7) Letter from National Disaster
Medical System (NDMS) Team Leader
or Administrative Officer verifying
dates and times of NDMS training or
Federal activation.

(b) The types of documents that are
necessary to establish eligibility for re-
employment will vary from case to
case. Not all of these documents are
available or necessary in every in-
stance to establish reemployment eli-
gibility.

showing

CHARACTER OF SERVICE

§1002.134 What type of discharge or
separation from service is required
for an employee to be entitled to re-
employment under USERRA?

USERRA does not require any par-
ticular form of discharge or separation
from service. However, even if the em-
ployee is otherwise eligible for reem-
ployment, he or she will be disqualified
if the characterization of service falls
within one of four categories. USERRA
requires that the employee not have re-
ceived one of these types of discharge.

§1002.135 What types of discharge or
separation from uniformed service
will make the employee ineligible
for reemployment under USERRA?

Reemployment rights are terminated
if the employee is:

(a) Separated from uniformed service
with a dishonorable or bad conduct dis-
charge;

(b) Separated from uniformed service
under other than honorable conditions,
as characterized by regulations of the
uniformed service;
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(c) A commissioned officer dismissed
as permitted under 10 U.S.C. 1161(a) by
sentence of a general court-martial; in
commutation of a sentence of a general
court-martial; or, in time of war, by
order of the President; or,

(d) A commissioned officer dropped
from the rolls under 10 U.S.C. 1161(b)
due to absence without authority for at
least three months; separation by rea-
son of a sentence to confinement ad-
judged by a court-martial; or, a sen-
tence to confinement in a Federal or
State penitentiary or correctional in-
stitution.

§1002.136 Who determines the charac-
terization of service?

The branch of service in which the
employee performs the tour of duty de-
termines the characterization of serv-
ice.

§1002.137 If the employee receives a
disqualifying discharge or release
from uniformed service and it is
later upgraded, will reemployment
rights be restored?

Yes. A military review board has the
authority to prospectively or retro-
actively upgrade a disqualifying dis-
charge or release. A retroactive up-
grade would restore reemployment
rights providing the employee other-
wise meets the Act’s eligibility cri-
teria.

§1002.138 If the employee receives a
retroactive upgrade in the charac-
terization of service, will that enti-
tle him or her to claim back wages
and benefits lost as of the date of
separation from service?

No. A retroactive upgrade allows the
employee to obtain reinstatement with
the former employer, provided the em-
ployee otherwise meets the Act’s eligi-
bility criteria. Back pay and other ben-
efits such as pension plan credits at-
tributable to the time period between
discharge and the retroactive upgrade
are not required to be restored by the
employer in this situation.
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EMPLOYER STATUTORY DEFENSES

§1002.139 Are there any circumstances
in which the pre-service employer
is excused from its obligation to re-
employ the employee following a
period of uniformed service? What
statutory defenses are available to
the employer in an action or pro-
ceeding for reemployment benefits?

(a) Even if the employee is otherwise
eligible for reemployment benefits, the
employer is not required to reemploy
him or her if the employer establishes
that its circumstances have so changed
as to make reemployment impossible
or unreasonable. For example, an em-
ployer may be excused from reem-
ploying the employee where there has
been an intervening reduction in force
that would have included that em-
ployee. The employer may not, how-
ever, refuse to reemploy the employee
on the basis that another employee was
hired to fill the reemployment position
during the employee’s absence, even if
reemployment might require the ter-
mination of that replacement em-
ployee;

(b) Even if the employee is otherwise
eligible for reemployment benefits, the
employer is not required to reemploy
him or her if it establishes that assist-
ing the employee in becoming qualified
for reemployment would impose an
undue hardship, as defined in §1002.5(n)
and discussed in §1002.198, on the em-
ployer; or,

(c) Even if the employee is otherwise
eligible for reemployment benefits, the
employer is not required to reemploy
him or her if it establishes that the
employment position vacated by the
employee in order to perform service in
the uniformed services was for a brief,
nonrecurrent period and there was no
reasonable expectation that the em-
ployment would continue indefinitely
or for a significant period.

(d) The employer defenses included in
this section are affirmative ones, and
the employer carries the burden to
prove by a preponderance of the evi-
dence that any one or more of these de-
fenses is applicable.

§1002.150

Subpart D—Rights, Benefits, and
Obligations of Persons Absent
from Employment Due to
Service in the Uniformed Serv-
ices

FURLOUGH AND LEAVE OF ABSENCE

§1002.149 What is the employee’s sta-
tus with his or her civilian em-
ployer while performing service in
the uniformed services?

During a period of service in the uni-
formed services, the employee is
deemed to be on furlough or leave of
absence from the civilian employer. In
this status, the employee is entitled to
the non-seniority rights and benefits
generally provided by the employer to
other employees with similar seniority,
status, and pay that are on furlough or
leave of absence. Entitlement to these
non-seniority rights and benefits is not
dependent on how the employer charac-
terizes the employee’s status during a
period of service. For example, if the
employer characterizes the employee
as ‘‘terminated’” during the period of
uniformed service, this characteriza-
tion cannot be used to avoid USERRA’s
requirement that the employee be
deemed on furlough or leave of ab-
sence, and therefore entitled to the
non-seniority rights and benefits gen-
erally provided to employees on fur-
lough or leave of absence.

§1002.150 Which non-seniority rights
and benefits is the employee enti-
tled to during a period of service?

(a) The non-seniority rights and ben-
efits to which an employee is entitled
during a period of service are those
that the employer provides to similarly
situated employees by an employment
contract, agreement, policy, practice,
or plan in effect at the employee’s
workplace. These rights and benefits
include those in effect at the beginning
of the employee’s employment and
those established after employment
began. They also include those rights
and benefits that become effective dur-
ing the employee’s period of service
and that are provided to similarly situ-
ated employees on furlough or leave of
absence.

(b) If the non-seniority benefits to
which employees on furlough or leave
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